Confronted with cases of restrictions of the right to manifest religious beliefs of new religious minorities formed by recent migration movements, the ECtHR and the UNHRC seem to opt for different interpretations and applications of this right, as recent conflicting decisions show. Based on an empirical legal analysis of the two bodies' decisions on individual complaints, this article finds that these conflicting decisions are part of a broader divergence: While the UNHRC functions as a protector of new minorities against States' undue interference in their right to manifest their religion, the ECtHR leaves it up to States how to deal with religious diversity brought by new minorities. In addition, a quantitative analysis of the relevant case law showed that the ECtHR is much less likely to find a violation of the right to freedom of religion in cases brought by new religious minorities as opposed to old religious minorities. Although this could be a hint towards double standards, a closer look at the examined case law reveals that the numerical differences can be explained by the ECtHR's weaker protection of religious manifestations in the public as opposed to the private sphere. Yet, this rule has an important exception: Conscientious objection to military service. By examining the development of the relevant case law, this article shows that this exception bases on a recent alteration of jurisprudence by the ECtHR and that there are similar prospects for change regarding other religious manifestations in the public sphere.
Introduction
Since several years now, religious intolerance has been on the rise. 1 In particular the so-called new religious minorities originating from recent migration movements, such as Sikhs or Muslims in some European States, seem to encounter growing opposition to practicing their religions. One example is the increasing hostility against Muslims, which led States to prohibit the * PhD candidate at the University of Zurich.
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See already UN Commission on Human Rights Res. 1986/20, 10 March 1986, which appointed a Special Rapporteur on Religious Intolerance. In 2000, the mandate title was changed to Special Rapporteur on Freedom of Religion or Belief.
construction of minarets 2 or the wearing of headscarves in public schools. 3 The question thus arises whether the guarantees of religious freedom enshrined in international human rights instruments like the International Covenant on Civil and Political Right (hereinafter ICCPR) 4 or the European Convention of Human Rights (hereinafter ECHR) are able to deal with this challenge and ensure that everybody can enjoy freedom of religion equally, 'without distinction of any kind'. 5 The respective supervisory bodies, namely the United Nations Human Rights Committee (hereinafter UNHRC) and the European Court of Human Rights (hereinafter ECtHR), are responsible for adapting international human rights norms to the needs of today. By applying and interpreting the abstract human rights guarantees, such as the right to freedom of religion, in specific cases or situations these supervisory bodies continuously shape and develop the understanding of human rights. 6 When it comes to new religious minorities' right to manifest their religious beliefs, diverging interpretations by international human rights bodies can be found. As an example, the complaints brought to the ECtHR as well as the UNHRC based on a French law prohibiting religious symbols or clothing in public schools 'by means of which students manifest their religious belonging in an ostentatious way' 7 can be mentioned. Based on this law, several Muslim and Sikh students were excluded from public schools because they did not refrain from wearing a headscarf or a turban. While the ECtHR declared all complaints manifestly illfounded and thus inadmissible, 8 the UNHRC found a violation of the students' right to manifest their religion. 9 Confronted with such apparent divergence, the present article seeks to answer the following two questions, which are based on a double comparison: Are the mentioned conflicting decisions of the UNHRC and the ECtHR part of a broader divergence in the interpretation and application of new religious minorities' right to manifest their religion? Does the ECtHR adopt an equally restrictive approach towards both old and new religious minorities or can double standards in the ECtHR's jurisprudence be identified?
Methodological Remarks
When looking at the existing scholarship on freedom of religion in international human rights law, a lack of empirical legal research 10 can be identified. Differently than other scholarly work in this field, this article thus puts forward a systematic analysis of the decisions and recommendations taken in cases relating to religious minorities' right to manifest their religion brought under the individual complaint mechanisms of the ECtHR and the UNHRC. Taking a holistic approach to the topic of minorities' religious freedom, this research not only includes decisions regarding the mentioned new religious minorities, which have been present on the territory of the State in question for a comparatively short period of time, but also examines the interpretation and application of old religious minorities' right to manifest their religious beliefs. Such groups are characterised by the long ties with the territory they inhabit. 11 In order to interpret the findings of this empirical research of the practice of the ECtHR (and the now obsolete European Commission of Human Rights (hereinafter EComHR)) as well as the UNHRC in the context of individual applications, which are presented in the third and fourth section, it is important to first clarify the methodology. After raising some caveats for the comparison of the practice of the supervisory bodies of the ECHR and the ICCPR as well as a more meticulous definition of the concepts of old and new religious minorities, this section thus presents the detailed research design used by this article. While the Council of Europe (CoE) is characterised by the relatively homogenous legal and democratic systems in Europe, the United Nations (UN) combine a 'vast range of ideological, religious and cultural foundations' 12 of government systems. Moreover, there are also significant institutional differences between the two supervisory bodies. The ECtHR, on the one hand, is today a permanent body with one judge for every CoE Member State. 13 The UNHRC on the other hand is a non-permanent body of independent experts, whose eighteen members meet three times a year for three weeks. 14 A further institutional difference between the two bodies lies in the fact that while the ECtHR's main function is the adjudication of individual applications, 15 the UNHRC's main task is the examination of State reports. 16 The UNHRC's competence to consider individual complaints is not included in the ICCPR, but States can accept the jurisdiction of the UNHRC by ratifying a separate Protocol to the ICCPR. 17 For Signatories of the ECHR, the acceptance of the ECtHR's jurisdiction, however, is mandatory. The last and maybe most crucial difference is the bindingness of their decisions for Member States. While the ECtHR's judgments and decisions have binding force for the Signatories, the UNHRC can only issue recommendations, which are nevertheless of real legal significance. 18 With the interpretation and application of relevant human rights guarantees, the UNHRC contributes to specifying States' human rights obligations and thus shapes expectations towards States' behaviour. 19 Despite these differences, the idea of a comparison of the application and interpretation of freedom of religion in the context of individual complaints to the ECtHR and the UNHRC seems compelling because the two bodies interpret provisions with a very similar wording. 20 In particular the general guarantee of religious freedom in Articles 9(1) ECHR and 18(1) ICCPR as well as the limitation clauses in Section 2 of the respective provisions were drafted in a nearly identical way. Both provisions are furthermore historically interrelated as Article 18 UDHR strongly influenced both. In fact, the intention of the drafters was to base Article 9 ECHR 'as far as possible on the UDHR in order to reduce the risk of devising definitions that were at odds with those in UN instruments'. 21 Thus, it is interesting to examine how the different systems developed the interpretation and application of this human right in the course of their numerous years of activity and how they are coping with the challenges posed to the right to manifest religious beliefs today. 22
Caveats for the Comparison of the ECtHR and the UNHRC

Defining the Concepts: Old and New Religious Minorities
The basic conceptual distinction of the present research is between two groups, namely old religious minorities and new religious minorities originating from migration. When trying to develop a definition of these two concepts, it needs to be noted that the definition of the term minority has been subject to controversy for many years now and no legally binding definition could be found on the international level. 23 An exhaustive presentation of the different arguments brought forward in the controversy surrounding the definition of the term 'minority' would go beyond the scope, and purpose, of this article. It shall thus suffice to highlight that discussions on the rights of both old and new minorities, independently of the terminology used, can be seen as forming part of the broader question of how and whether the separate identity of groups, which are religiously, but also ethnically, culturally or linguistically, diverse from the dominant population, should be protected. Considering that the aim of this article is in fact to compare the protection of such minority groups' religious freedom by two international human rights bodies, the terminology of old and new minorities fits this purpose best. Though, in the context of religious minorities, it needs to be clarified that this article does not aim at so-called 'new religious movements', for example Scientology, but rather focuses on new religious minorities, which were formed because of recent migration movements, but adhere to traditional religions. The emphasis lies thus on the link of new religious minorities with migration, as this is also highlighted by the scholars using the terminology. 27 In this context the term 'new minority' is used to emphasise the fact that children, whose parents or grandparents immigrated to a certain country, cannot be included in the term migrants, as they have in fact not migrated themselves. 28 Instead they should be called new minorities, who are distinguished from old minorities by means of the criteria of the time they are present on the territory of the State in question. Whether a specific group can be qualified as a new or old religious minority depends thus on its demographic development in a certain State, which makes the distinction used by the article, like the definition of the term minority in general, inherently relative. 29 Thus, the categorisation of specific groups has to be determined on a case-bycase basis. Based on this distinction, specific groups have been selected, which allows us to draw representative results from the empirical legal research, while at the same time respecting the inherent limitations of this article. Thus, out of the applicants alleging a violation of their right to freedom of religion in a complaint to the UNHRC or the ECtHR, only groups that have brought at least one complaint to both the UNHRC and the ECtHR were included, as otherwise a comparison of the two approaches would be impossible. Accordingly, the category new religious minority includes only cases brought by persons adhering to the Sikh and Muslim faith. In the countries, against which the included cases were directed, these groups represent members of groups formed by recent migration movements, which have lived on the territory for a comparatively short time. As an example, Muslims, who have emigra- 
Data Collection 34
For the EComHR and the ECtHR, the data used for conducting the empirical research was collected using the hudoc jurisprudence database. 35 All judgments on the merits and decisions on the admissibility, in which the applicant had alleged a violation of Article 9 ECHR, were included in the search. This does not necessarily entail that the ECtHR (respectively the EComHR) dealt with the case under Article 9 ECHR. 36 This search yielded 1,403 results as of 31 December 2016. Subsequently, a range of restrictions were applied to this set of data: -Cases where the claimant had brought forward Article 9 ECHR, but which in fact did not raise any question under this guarantee, were excluded.
-Complaints declared inadmissible based on Article 35
ECHR were in general excluded from the collection, except for complaints that were declared inadmissible as they were manifestly ill-founded, because such decision involves often an assessment of the merits of the case. 37 -The cases were limited according to the above-specified definition of old and new religious minorities to complaints brought forward by persons or associations belonging to these two categories. This led to a final sample of seventy-two cases 39 for the ECtHR. The same approach was adopted for the case law of the UNHRC, collected via the UN jurisprudence database. 40 The search of the jurisprudence of the UNHRC based on Article 18 ICCPR yielded 51 results as of 31 December 2016, which were then limited as well according to the above-specified criteria to a final sample of seventeen cases for the UNHRC. Compared to the seventy-two cases brought to the ECtHR, this amount seems rather small. In this regard, it should be noted that among the various UN human rights bodies, the UNHRC has dealt with individual complaints for the longest and its case law is the most comprehensive and developed. 41 Moreover, there is no special UN human rights treaty on the freedom of religion or on the rights of minorities. 42 Nevertheless, the UNHRC has received significantly fewer complaints than the ECtHR from religious minorities. Though, despite the difference in numbers between the two bodies' practice, the empirical research can lead to indicative results as the seventeen cases represent the cases, which are relevant to the topic of the article and could be found based on the above-specified method of data collection. 43 Consequently, based on these seventeen cases, general conclusions can be drawn regarding the approach towards old and new religious minorities' right to freedom of religion adopted by the UNHRC.
Divergence in the Protection of New Minorities' Right to Freedom of Religion
After having presented the design of the empirical legal research, which lies at the heart of this article's inquiry, this section analyses the first comparative question posed, namely whether the conflicting decisions of the UNHRC and the ECtHR, which can be found regarding the French Loi Stasi, 44 reflect a broader tendency for divergence in the interpretation and application of 39. It is important to highlight that this research in general takes a casebased approach, that means that the numbers refer to 'the collection of facts on a particular series of events and relevant legal material, leading to a formal legal decision by the Court' (S. Altwicker-Hàmori, T. new religious minorities' right to freedom of religion by the two bodies. The present section seeks to answer such question first based on a quantitative analysis of the cases selected for the empirical analysis, which introduces the key points of the divergence between the two bodies' case law. By means of an in-depth analysis of the reasoning applied in certain factually comparable cases, a second part of this section then highlights that the interpretation and application of new minorities' right to manifest their religious beliefs by the UNHRC and the ECtHR are diverging.
The Two Bodies' Practice in Numbers
Out of the final sample of eighty-nine cases, twenty-seven concerned groups belong to the category new religious minority according to the above-specified definition. A quantitative comparison of the practice of the ECtHR with that of the UNHRC relating to complaints brought by new religious minorities according to the limited scope put forward above, namely Sikhs and Muslims, allows us to observe significant differences in the percentage of violations found and complaints declared inadmissible. The UNHRC has received five complaints by new religious minorities alleging a violation of their right to manifest their religion. In three of these complaints, all brought by Sikhs, that is 60 per cent of all cases, the State was found to have violated Article 18 ICCPR. In one case, also brought by a Sikh, no violation was found (20 per cent) and one complaint brought by a Muslim was declared inadmissible (20 per cent). By contrast, the ECtHR or the now obsolete EComHR have received twenty-two complaints from Muslim and Sikh new minorities and did not consider any of these complaints a violation of Article 9 ECHR. Only in four cases, that is 18 per cent, the ECtHR examined the merits of the case, but found no violation. More than 80 per cent, that is eighteen cases, were not examined on the merits, but declared manifestly ill-founded and thus inadmissible. This might hint towards a much more restrictive interpretation of new minorities' right to manifest their religious beliefs compared to the UNHRC, where 60 per cent of the cases were found to amount to a violation (Table 1) .
The most salient in the results of this empirical legal analysis might be that for thirty years, namely from 1978, when the first relevant complaint was brought to the EComHR, 45 
A Look behind the Numbers
The most striking difference perceivable from the quantitative comparison of the two bodies' practice appears to be the fact that the ECtHR did not find any violation of the right to manifest their religion of a member of a new minority, while the UNHRC found three despite being confronted with a much smaller number of claims. Nevertheless, these numerical differences alone are not sufficient evidence to conclude that there is a divergence in the international protection of new minorities' right to manifest their religious beliefs, as law does not operate according to mathematical rules. Consequently, it is necessary to examine whether any of the cases, in which the UNHRC found a violation of Article 18 ICCPR, was based on similar facts as the cases in which the ECtHR did not find a violation or which were declared inadmissible. All three decisions, in which the UNHRC found a violation, concern members of the Sikh community in France. Two cases concern the practice of French authorities to require the removal of religious symbols such as turbans and headscarves for official photographs. In the case Ranjit Singh v. France 48 regarding the requirement to appear bareheaded on the photo for the residence permit, the UNHRC decided that France had not given reasons for how this requirement would contribute to ensuring public safety. Furthermore, it did not see how this would facilitate the identification of the applicant or lower the risk for fraud or falsification of the residence permit. It denied thus the proportionality of the interference with Mr. Singh's right to manifest his religion. The same reasoning was applied to the second case, Shingara Mann Singh v. France, 49 in which the applicant was required to provide a photo without a tur- ban for his passport, when he renewed it for the fifth time. Interestingly, the same applicant had brought a complaint to the ECtHR five years earlier, 50 alleging that the refusal of French authorities to renew his drivers' licence, because he did not provide a photo without the turban, violated Article 9 ECHR. 51 The ECtHR had declared his complaint manifestly ill-founded and thus inadmissible. Without examining the case in depth, the Court supported the reasoning brought forward by France that the bareheaded photograph was necessary for the identification of the applicant and to prevent fraud or falsification. 52 It seems thus that the UNHRC consciously adopted a decision, which directly contradicted the decision taken by the ECtHR some years earlier. 53 Although France had invoked the decision taken by the ECtHR in this regard, 54 the UNHRC did not mention it at all in its own elaborations on the merits of the case. The same can be observed in the set of cases 55 mentioned in the introduction of this article, namely regarding the French Loi Stasi, 56 prohibiting ostentatious religious symbols or clothing in public schools. This law can be set in the context of the implementation of the French constitutional principle of laïcité, 57 which is defined primarily by the non-religious nature of the French Republic and public service. 58 Such religious neutrality towards all religions shall guarantee freedom of belief and conscience. 59 Also here, the decisions of the ECtHR had been taken some years before the UNHRC decided on the complaint; the latter, however, again did not follow the ECtHR's decisions on the same matter. Apart from these two examples of the UNHRC's conscious contradiction of the ECtHR's approach, the divergence in the approach of the two human rights bodies can also be detected in the rest of their case law regarding new religious minorities' right to manifest their religious beliefs. A detailed comparison clearly shows that the two bodies interpret the permitted limitations to the right to manifest religious beliefs embedded in the ECHR and the ICCPR and their task in its protection very differently. While the UNHRC opts for an in-depth and concrete verification of the arguments brought forward by both parties and thus applies strict scrutiny, the ECtHR in all cases decided to leave the national authorities a wide margin of appreciation. 60 The ment was then terminated. The UNHRC found no violation of the applicant's freedom of religion as it saw the requirement to protect workers from injury and electric shocks as reasonable and directed towards objective purposes. 64 This approach is similar to the EComHR's in a case regarding the mandatory wearing of crash helmets on motorcycles. 65 Although it is unclear whether the UNHRC would adopt the same approach today as it has more than twenty-five years ago, one important difference certainly remains the same: The EComHR declared the complaint manifestly ill-founded and did thus not examine the merits of the case. 66 Considering the fact that more than 80 per cent of the analysed complaints brought by new religious minorities to the ECtHR and the EComHR were declared inadmissible, this could be suggestive of a more general issue: It seems that the ECtHR does not want to interfere with States' approaches to dealing with religious diversity, which is a very controversial issue today. In the clear majority of the cases, this means that the complaint is not even examined on the merits, but it is declared that the allegations of a violation of the right to manifest religious beliefs lack any foundation. By declaring such a large amount of complaints brought by new religious minorities inadmissible, the ECtHR thus refuses to participate in the manifold discussions on the human rights conformity of such restrictions of new minorities' religious freedom and negates basic principles of procedural justice to new religious minorities. 67 Thus, the question arises whether this is a general approach taken by the ECtHR in the context of religious groups facing difficulties in realising their right to manifest their religion, or whether this is only the case for new religious minorities. from interpreting and applying the right to manifest religious beliefs in the context of claims of new religious minorities more restrictively than the UNHRC, the ECtHR also follows a different approach for old than for new religious minorities. In order to do so, the same quantitative analytical methods as for the case law regarding new religious minorities was applied to complaints brought by old religious minorities. 69 The results of this analysis show that the ECtHR is more likely to find a violation of the right to manifest religious beliefs of old religious minorities than of new religious minorities. Subsequently, an attempt to justify the numerical differences found is made, to determine whether the ECtHR's approach to new religious minorities' claims is based on double standards or can rather be explained based on factual differences of the cases.
A Quantitative Perspective on the Relevant
Practice Out of the fifty decisions the ECtHR and the EComHR issued with regard to old religious minorities, thirty, that is 60 per cent, found a violation of the right to freedom of religion. In seven cases, that is 14 per cent, no violation was found. Thirteen complaints, which amount to 26 per cent, were declared manifestly illfounded and thus inadmissible. When comparing these abstract percentages to the ones for new religious minorities' complaints, it is striking that here, a reverse trend is observable: For new minorities, no complaint was seen to amount to a violation of Article 9 ECHR, while for old religious minorities over half of the decisions, namely 60 per cent, found a violation. Furthermore, only 26 per cent of old religious minorities' complaints were declared inadmissible while for new minorities this amounted to more than 80 per cent (Figure 1 ).
For the UNHRC, such reverse trend cannot be observed: In all twelve cases brought by old religious minorities, the UNRHC found a violation. Although this is a higher percentage than for new religious minorities, where 60 per cent of the recommendations found a violation, the differences do not appear very significant, in particular when taking into account that the sample for new minorities only includes five cases. Thus, the question arises: Are we confronted with double standards in the case law of the ECtHR? Taking a closer look at the four groups hidden behind the seemingly obvious double standards in the ECtHR's case law, one gets a mixed impression: Most complaints were brought by Jehovah's Witnesses, of which a very high number of cases, namely 71.4 per cent, were seen as amounting to a violation. Surprisingly, the largest percentage of violations was found for complaints brought by old Muslim minorities, namely 80 per cent. Only in one case no violation was found and one complaint was declared inadmissible. By contrast, for complaints brought by new Muslim minorities not one violation 69. Due to the reasons specified in Section 2.2, groups included in the definition of old minorities were restricted to Jews, Muslims, Jehovah's Witnesses and Baptists.
was found and 73.3 per cent of the complaints were not examined on the merits, because they were declared inadmissible (Table 2) .
Therefore, the percentages regarding complaints brought by Jehovah's Witnesses and old Muslim minorities support the initial impression of an incoherent approach in the ECtHR's interpretation of Article 9 ECHR in the context of old and new religious minorities. Comparing these abstract percentages to new Muslim or Sikh minorities would thus sustain the assumption that the ECtHR applies the relevant guarantees differently to old religious minorities' complaints than to those of new religious minorities. Yet, the cases regarding Baptists paint an entirely different picture: All three complaints were declared manifestly ill-founded, which amounts to the largest percentage of inadmissibility decisions, namely 100 per cent. Also, the percentages calculated for complaints brought by members of the Jewish community give the impression, that the right to manifest religious beliefs has been interpreted in a restrictive fashion: Out of nine complaints, five were declared inadmissible. This amounts to half of the total number of inadmissibility decisions taken regarding old religious minorities. Only in two cases, that is 22.2 per cent, the ECtHR found a violation, of which one was a chamber decision that was later overturned by the Grand Chamber. 70 The cases regarding Baptists and Jews would thus rather serve as an argument against double standards. Considering the mixed conclusions drawn from an analysis of the percentages for individual groups, the next part examines the facts of the cases behind the numbers and tries to justify the numerical differences.
An Attempt to Explain the Numerical Differences
Research has revealed a general tendency of the ECtHR for weaker protection of manifestations of religious beliefs outside the sphere of the religious community and the private home, i.e. in the public sphere. 71 The ECtHR appears thus to be more cautious in interfering with States' discretion in such cases. By means of a comparison of the aspects of the right to freedom of religion as well as the factual circumstances at issue in the cases included in the above-presented numerical analyses, this conceptual distinction between the public and private sphere has been identified as one of many poten- 
Old and new minorities ECtHR Violation No violation Inadmissible
Total old minorities
Total new minorities 158
tial reasons for the differences discovered. 72 Consequently, the rest of this article will focus its attention on the potentialities of the distinction between the public and private sphere to explain the revealed numerical differences.
The Public and Private Distinction as a Rule
Taking a closer look at the nine cases brought by old Muslim minorities, all the cases in which a violation was found concerned individuals, who wanted to manifest their religious belief within a religious community. In a case concerning Moldova, for example, the ECtHR found that the dispersal of a private religious ceremony by the police and the subsequent prosecution for practicing a non-recognised religion violated the right to freedom of religion. 73 Many cases were also brought against public interference with the organisational structure of a religious community. In a case, in which the Grand Chamber of the ECtHR found a violation of Article 9 ECHR, for instance, Bulgaria had refused to register an elected leader of the Muslim religious community, and instead replaced him with a leadership chosen by the State. 74 Only the case Kosteski v. Former Yugoslav Republic of Macedonia, concerned a manifestation of religious belief in the public sphere, namely a person who was fined for missing work on a Muslim religious holiday. 75 Interestingly, this was at the same time the only complaint that came from a member of an old Muslim minority, in which the ECtHR did not find a violation of Article 9 ECHR. Furthermore, this is the only decision comparable to the cases brought by new Muslim minorities, because it also concerns a public manifestation of religious beliefs. In the cases brought by members of new Muslim minorities, which concerned for example the wearing of a headscarf or a burqa in schools or public places, 76 the applicants confronted other people with their religious beliefs and requested tolerance and accommodation of their religious manifestations instead of prohibition or exclusion. As already mentioned, the denial of these requests was not seen as a violation of the right to manifest religious beliefs and, contrary to the UNHRC, the ECtHR did not recognise a duty to accommodate or tolerate these religious practices under Article 9 ECHR. 77 Also in the cases regarding old reli-gious minorities' manifestations of religious beliefs in the public sphere, the ECtHR found very few to no violations. The ECtHR for example did not conclude for a duty of the State to change the dates of court proceedings when they coincide with Jewish holidays. 78 Also a complaint brought by an adherent of the Baptist Church requesting exemption from sexual education class was not even examined on the merits, but declared inadmissible. 79 When looking at this presentation of case law, it seems thus that the basic assumption that the ECtHR offers a weaker protection to religious manifestations in the public sphere might be able to explain the significant difference in the percentages of violations, no violations and inadmissibility decisions among the different minority groups. 80 Although this approach can be questioned, it does in principle not indicate double standards if applied consistently. Yet, one particularly interesting exception in the ECtHR's restrictive approach to old and new religious minorities' manifestations of religious belief in the public sphere can be identified among the cases included in the conducted empirical research: Exemptions for Jehovah's Witnesses from military service. 82 Taking a closer look at this issue, it appears striking to see that the approach of the ECtHR, respectively the EComHR, was initially in contradiction with the UNHRC. As early as 1966, the EComHR was confronted with a complaint of a Jehovah's Witness alleging a violation of Article 9 ECHR due to the refusal of German authori-ties to exempt him from military service. 83 The EComHR did not find a violation of the applicant's right to freedom of religion. It based its argumentation on Article 4(3b) ECHR, which states that the term prohibition of forced and compulsory labour shall not include 'any service of a military character or, in case of conscientious objectors in countries where they are recognised, service exacted instead of compulsory military service'. According to the interpretation of the EComHR, Article 9 ECHR was therefore not applicable to conscientious objectors. Hence, the complaint was declared manifestly ill-founded and thus inadmissible. Like the question of the interpretation of new religious minorities' religious manifestations in the public sphere, the exemption from military service was a controversial issue at the time, which was seen to be best left to the discretion of Member States. 84 While the EComHR confirmed this approach in subsequent decisions, not only concerning Jehovah's Witnesses, 85 the ECtHR avoided touching upon the issue. This can be seen in a complaint brought by two religious ministers of the Central Congregation of the Christian Jehovah's Witnesses of Greece, 86 which the ECtHR only examined under Article 5 ECHR and declared that the detention of the applicants based on their refusal to perform military service was not lawful. It was, however, not seen as necessary to examine the complaint under Article 9 ECHR. While at first following the EComHR's approach to conscientious objection to military service in two cases concerning objection based on ethical grounds, 87 the UNHRC recognised a right to conscientious objection first in an obiter dictum in a recommendation in the framework of the individual complaint procedure in 1991 88 to a direct contradiction with the ECtHR's standing case law at that time, as according to the UNHRC, the provision was neither intended to 'recognize[s] nor exclude[s] a right of conscientious objection'. 91 The UNHRC then arrived at the conclusion that the Republic of Korea had to foresee a procedure for the recognition of conscientious objections against military service. 92 In 2011, the Grand Chamber of the ECtHR overturned the long-standing, settled case law in the case Bayatyan v. Armenia. 93 It arrived at this conclusion based on three main arguments, which are worth highlighting: First, it voiced doubts that the interpretation given to Article 4(3b) ECHR by the EComHR 'reflects the true purpose and meaning of this provision', 94 as according to the travaux préparatoires the provision was not intended to have a delimiting effect on the guarantees of Article 9 ECHR. 95 This shows the importance the ECtHR attached in this case to the interpretation based on the object and purpose of the ECHR, which might be inspired by the UNHRC's reasoning in the respective decisions. 96 Second, the ECtHR referred to important developments on the national and international level since the last decision taken by the EComHR in this regard. 97 It specifically mentioned the practice of the UNHRC 98 and stated that 'in defining the meaning of terms and notions in the text of the Convention, the Court can and must take into account elements of international law other than the Convention and the interpretation of such elements by competent organs'. 99 Considering that in its decision the ECtHR then followed the approach taken by the UNHRC, this is a strong statement for the coherence of human rights interpretation. Third, the ECtHR clearly recognised Jehovah's Witnesses as a religious minority whose religious freedom needs to be respected in order to achieve religious harmony and tolerance in society. It stated that 'providing [Jehovah's Witnesses] with the opportunity to serve society as dictated by their conscience might, far from creating unjust inequalities or discrimination as claimed by the Government, rather ensure cohesive and stable plu-ralism and promote religious harmony and tolerance in society'. 100 
The Exception to the
Conclusion
The example of the exemption from military service for Jehovah's Witnesses (and others) shows that the interpretation of human rights is not set in stone, but evolves with time. 101 In the case of Bayatyan v. Armenia, this change was in particular motivated by the need to protect Jehovah's Witnesses as a religious minority and to respect 'pluralism, tolerance and broadmindedness [as the] hallmarks of a "democratic society"'. 102 In this sense, respect towards and accommodation of the beliefs of a minority religious group was seen as ensuring 'cohesive and stable pluralism and promot[ing] religious harmony and tolerance in society'. 103 Such principles can already be found in the preambles of the international human rights instruments, which pursue the aim to establish justice and peace in the world. 104 Applied to the interpretation of new minorities' right to manifest their religious beliefs, it can be stated that the case law of the ECtHR is not in line with these common guiding principles: 105 Instead of promoting pluralism and tolerance, the right to religious freedom of those groups is restricted in the name of social unity. Yet, experience shows that restricting the religious liberty of a large number of citizens does not lead to religious harmony and peace, but rather to exclusion and social conflict. 106 Also, the political theorist Iris Marion Young stated that 'reduc[ing] the differently similar to the same […] turns the merely different into the absolutely other [and] inevitably generates dichotomy instead of unity'. 107 Such concerns for respect of the basic principles of pluralism and tolerance seem to be attributed stronger weight in the decisions of the UNHRC regarding new minorities' right to freedom of religion, which thus rightly refused to follow the ECtHR's approach in this regard. Could the UNHRC thus, not only for coherence's sake, serve as a role model for the ECtHR (again)? Recent decisions of the ECtHR in the area of religious freedom missible. 115 This might be a sign that the ECtHR is taking the difficulties, which new religious minorities are encountering in realising their human right to manifest their religious beliefs, more seriously and is slowly reconsidering its approach.
